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Under the United States Constitution, the President is given the authority, by and with the advice and consent of the Senate, 


to make treaties, provided that two-thirds of the senators present concur.! All treaties made, or which will be made, under the 


authority of the United States, under the Constitution's Supremacy Clause, become a part of the supreme law of the United 


States.” Thus, United States treaties are the supreme law of the land,’ and the Constitution's Supremacy Clause gives a treaty, 


such as the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil and Commercial Matters, 


the force of federal law." However, a treaty cannot be considered as the law of the land within the meaning of the Federal 


Constitution, and as such binding on the courts, if in making it, the limits of the treaty-making power have been exceeded.” 





Observation: 


Among the more notable of the many treaties entered into by the United States are: 


e the United Nations Charter 


e the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters’ 
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e the Panama Canal Treaty® 


e the Hague Convention on the Civil Aspects of International Child Abduction? 


e the Warsaw Convention establishing the liability of international air carriers for harm to passengers and goods thereon!” 


e the Charter of the Organization of American States!! 





Treaties, to the extent that they are self-executing, 12 or, if nonself-executing, to the extent that Congress has implemented them 
by legislation"? and conventions!* (but not through so-called executive agreements), !° have the force and effect of legislative 
enactments. 1° Nonself-executing treaties constitute international law commitments but are not themselves part of binding 
federal law.!’ A crucial distinction between a self-executing treaty and a nonself-executing one is that the former, but not the 


latter, can provide a judicially enforceable source of preemptive law under the Supremacy Clause.!® 


Treaties are of equal dignity with the laws of Congress!” and override and supersede earlier conflicting federal statutes? (but not 
later-enacted federal statutes),”! as well as conflicting state statutes,” local ordinances,” and state constitutional provisions.” 


Moreover, a state law that burdens a treaty-protected right is preempted by the treaty.” When a self-executing treaty and a 
statute address the same matter, courts must endeavor to construe them so as to give effect to both, if that can be done without 


violating the language of either; however, if the two are inconsistent, the one last in date will control the other.” A treaty does 


not automatically supersede local laws which are inconsistent with it unless the treaty provisions are self-executing.”/ 


By express command of the United States Constitution, the judges in every state are bound by the treaties of the United States, 
anything in the Constitution or laws of any state to the contrary notwithstanding,”® and all courts, state and national, must take 
judicial notice of a treaty of the United States.”? In fact, by virtue of the Supremacy Clause, the terms of a treaty or convention 


entered into by the United States can even limit the exercise of jurisdiction by state courts.>” 


Treaties should be given authoritative effect?! and a liberal interpretation to foster their apparent purposes.” Nonetheless, while 
treaties are to be liberally construed, no construction should be made that infringes upon the United States Constitution itself 


or that restricts the inherent powers of the states.°> The United States government must, in carrying out its treaty obligations, 
conform its conduct to the requirements of the Constitution.** The treaty power allows Congress to exercise powers that are 


not otherwise enumerated in the Constitution, but treaties do not empower Congress to violate the Constitution.” 


There is no limitation as to subject matter on the treaty-making power as exists in the case of the legislative power, although 


the federal power does not extend to the making of treaties which change the Constitution®® or which are inconsistent with our 
form of government, with the relations of the states and the United States, or with the Federal Constitution, nor does it extend 


so far as to authorize a cession of any portion of the territory of one of the states without its consent.” 
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